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Court of Appeals of the District of Columbia 


No. 5162. j 

f 

Henry W. Cattell, Appellant j 


Lewis Jefferson. 


a Supreme Court of the District of Columbia. 

Equity. No. 50348. | 

I 

Henry W. Cattell, Plaintiff, ! 

V. I 

Lewis Jefferson, Defendant. I 

i 

United St.\tes of America, 

District of Columbia^ ss: 

Be it remembered, That in the Supreme Cotirt of the Dis¬ 
trict of Columbia, at the City of Washingtoi^, in said Dis¬ 
trict, at the times hereinafter mentioned, |the following 
papers were filed and proceedings had, in the ^iliove-entitled 
cause, to wit: I 

i 

1 Auiended Bill of Complaint for Specific]Performance. 

Filed November 19, 1929. j 

! 

In the Supreme Court of the District of Coluinbia, Holding 

an Equity Court. | 

I 

Equity. No. 50348. | 

Henry W. Cattell, Plaintiff, I 


Lewis Jefferson, Defendant, i 

The plaintiff respectfully shows the Court:! 

1. That he is a citizen of the United Statesj a resident of 
the State of New Jersey, and brings -this siiit in his owm 
right. I 

1—5162a i 
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HENRY W. CATTELL VS. LEWIS JEFFERSON. 


2. That the defendant, Lewis JelTerson, is a citizen of the 
Lnited States, a resident of the District of Columbia, and 
is sued in his own right. 

3. That your plaintiff and the defendant entered into a 
written contract dated the 25th day of December, A. I)., 
1915, copy of which is attached hereto marked “IMaintitf’s 
Exliibit A,’' and prayed to be considered as a part hereof, 
that contract being’ duly signed by the det'endant, Lewis 
Jefferson, and by his wile, Frances Jefferson, and accepted 
by the plaintiff by;his then agent, John (L Slater: that said 
contract has been recorded among the land records of the 
District of Columbia; that the said Frances delVerson is 
now deceased, and the only pui'pose of liei’ signing the said 
contract was to jirotect her dowcu* interest in said property. 

4. That your petitioner is the owner in fee simple 
2 of Lot 10 in said S(iuare 008 in the l)istrict of Colum¬ 
bia; that under and by virtue of the agreement here¬ 
inbefore referr(‘d to, the defendant agreed to sell to the 
])lalntiff’ all of S(juai*e OOS in the District of C’olumbia at 
the rate of 4^i>c ])er s(juai-e foot: that the plaintiff at that 
time agreed to pay and did pay to tin* defimdant the sum 
of 850t).00 as part of the purchase })rice: that plaintit’f is 
advised, informed, and believes and tlierefore avers tiial 
said sum was used by the did'endant to t)ay a judgment that 
was then a lien against said tract of land: that this plain¬ 
tiff objected to said use of said sum: but was advised, in¬ 
formed, and believed, and therefoi*e avers that title to said 
tract of land could not be cleared until the lan-ord showed 
said judgment satisfied, and that the whole matter of clear¬ 
ing title was being taken care of for him, and acting u])on 
said representation, and in response to a request from the 
attorney of said defendant, ])laintilT advanced to said de¬ 
fendant, for the ])urpose of clearing title as aforesaid, and 
in pursuance of agreement heretofore mentioned, an addi¬ 
tional sum of aiiproximately $500.00. 

0. That the plaintiff and defendant had been engaged in 
a number of transactions in connection with the improve¬ 
ment, sale, and transfer of various pro])erties in the neigh¬ 
borhood in which Square 608 is located: that since the 
execution of the contract herein sued u])on the plaintiff 
through his agents and attorneys has been in almost con¬ 
stant communication with the agents and attorneys of the 
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defendant in connection with the removal of clouds from 
the title and the payments of the necessary costs by this 
plaintiff; that during all this time the defendant, 
o through his agents and attorneys impressed upon the 
plaintiff that everything possible wasjbeing done to 
perfect said title; that some time during the pionth of Sep¬ 
tember, this plaintiff learned that the defendant had 

deceived him, had taken the money plaintiff had paid to 
have title cleared and appropriated said mohey to liis, de¬ 
fendant 's, own use. and was then endeavoring to sell said 
tract of ground to other ])artics; and that alj of the repre¬ 
sentations made by the said defendant were! false and un- 
triK' in that he had not instituted tlie necessaty proceedings 
or taken any action whatsoever looking to the clearing of 
said title: that th.is plaintilT immediatelv upon ascertaining 
this fact made demaml upon the defendant tjo comply with 
the i(‘rms o!‘ tin* said ('ontract. wliich demanjd was refused 
by said (bdV'ndant : that the said defendant in an effort to 
d(‘!h'and this plaintiff nvod said propertv |or the monev 
w]ii(']i was invested therein and is now endejivoring to sell 
said [);•<)])ei'ty to other parties on almost preciisely the same 
terms. ! 

(). ddiat ])]aintiff is advised, informed, and l)elieves and 
1her(‘foi-(‘ av(‘r< that the defendant has entejred into other 
coat ra.:*1of a similar cliaracter with, other persons, agree¬ 
ing; to sell said land n])on -imilar terms and thereby defraud 
this iilaintirr -d* his rieh.ts under the terms ofjsaid contract; 
l]:at this plaintilT has now invested in saici property ap- 
pi-oximately as p.art of the ]nirchas(| y)i*ice thereof, 

and has fiMwimnitly demanded of the said defbndant that he 
cari'v out the terms of his contract in full; lint the defend- 

* ' I ^ 

ant witli tin* intention of defrauding this j^laintilT out of 
said mon(‘y and depriving him of the title tp said land has 
i-(*fnsed and still refuses to perfect jthe said title, 
4 oi- to take anv action looking theretoL or to refund 
any money which your ])laintiff has advanced; that 
]»laintiff is now i-eady, willing, and able to ccimply with the 
terms of said contract, and hereby tenders himself ready, 
willing, and able to do so. | 

7. That the plaintiff is without a plain, jadequate, and 
complete remedy at law. | 


! 
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The premises considered, i)laintiff prays: 

1. 'i'liat a writ of sid)pa*iia issue out of this court directed 
to the derciidaiit, commanding him to enter his appearance 
herein (»n or hefore a day certain, and answer the exigencies 
ot* tiiis ])ill. • 

2. Tliat your ])laintiff liave a decree directing the de¬ 
fendant herein to specifically ])erform the terms of said 
cont ract. 

d. .\nd foi- such other and further relief as to the Court 
mav sc<‘m pi’ojXM’ or the exigencies of the cause mav reciuire. 

TTKXRV \V. CATTELL. 

A LEI?El) 1). SMITH, 

KATE P. JOHXSOX, 

fnnu'ifs for Plaiiififf. 


PlSTiaC'l’ nK (’ol.r.M 1'.IA. .SS ; 

!. ILairy \V. ('attcll, l)i*ing first duly aflirmed according 
li) law. (lc])(»s(‘ and say that I have read the foregoing 
ann‘ndt‘<l hill of coin])laint hy me suhscrihed and know the 
t'ontoiiis ilicrcof: that those matters and things therein 
statc‘d as of inv own knowledge are true, and those 
o slated on infoi-niation and helief I helicvc to be true. 

IIEXRV W. (hVTTELL. 

Snh<ci-ihe<l and sworn to 1)efore me this IStli day of 
Xo\’(*inl)er. Itt'J!). 

FRAXK E. (TLXXIXCIIAM, 

CJenu 

By J. AVESLEV CARDXER. Jh.. 

Ass't Clerk. 


Plaintiff's Exhibit A. 
Filed October 28, 1929. 


Copy. 

'riiis agr(‘cment. made this 2r)th day of December, A. D., 
LMb, ]jv and betwecni ITenrv AV. Cattell and Lewis Jeffer- 
son and k'rances defferson his wife, of AVashington, D. C., 
])arties of the first and second parts, respectively: 

Whereas, the ])arty of the second part claims to be the 
owner of S<iuare (508, and certain lots therein, in the Dis- 
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trict of Columbia, by adverse possession anil certain tax 
titles, and I 

Whereas, the party of the (irst part desires to acquire the 
interest and title therein of the said party qf the second 
l)art: I 

Xow, therefore, in consideration of the pi'eijnises and the 
sum of One Dollar fi-om each to the other i)aHsinL!,-, and for 
other iiood and valuable consideration, it is hjereby ag'reed 
between the said juirties as follows: I 
(i Said ])arty of tin* ili’st ])art hereby h^urees to and 

does pav to A. L. Xewniv(*r, attoriievi for the said 
]Kirty of the second i»art, the sum of Five lluiidred Dollars 
(.'fbOO.OO) to be used to purcliase any .iudii'iuOit liens now 
U])on said real estate, and t(> hold said sd'rl liens as secui’ity 
for the said ])ai‘ty of tin* second part: said jsurn of Five 
IIundr(*d Dollars ) so ])aid to be dediuded from 

the amount payable as purchase ]>i*i(*e for saidjlot as herein¬ 
after provided: | 

Said ])arty of the sc'cond part a.iirees to sefl to the said 
party (h’ the tirst part, wlio her(*by a.ui’ees to buy all of the 
lots in said s(]uare, to whic'h tin* said ])ai‘ty (|d‘ the second 
])art may obtain a decrci* ol tin* D. C. Supin'jme Court by 
adverse poss(‘ssion. at tin* ju'icc' of four and (jne-half cents 
(4 Vl*) per s<juare foot, said purchase pi’ire UeiiiLt,' ))ayable 
one-third ('ash wln'ii said (lecr(*(‘ is sin‘in‘d, ajnjl tin* balance 
in e(iual ])aym(*uts in oin* (1 ) and two (2) year's thereatter, 
secured bv a (h‘(‘d of trust luxui sai<l la'al estate. 

Said party of tin* {\v>\ ])art furtln*r a.i;-i-(‘es to furnish all 
money that may be re<iuired by i1k‘ said party pi tlie second 
part's attorney for the t)U]‘pose ot clearing' up the title to 
said lots, all money so advanced to i)e dediicjed from the 
purchase price of said r(‘al (*state thereafter ija'q-uired. 

Should the said })arty of the second ])art fail to estab¬ 
lish title to any of said lots by a decree of coijrt, then said 
lots only to whicli he shall fail, as aforesaid,| to establish 
title by decree, shall be excluded from the sipd proposed 

sale. I 

7 AVitness our hands and seals on the (jay and year 

first hereinabove written. 

(Sio-ned) FRAXCKS JFFFFRSOXA 

lewis JFFFERSOX. | [seal.] 
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Ill the presence of: 

J. C. KATII]^>OXE, 

P., as to Frances Jefferson. 

1 accept the above and agree to same. 

(Signed) ^ IIFXKV W. CATTELL, 

By JOHX G. SLATER, Agt. 

Motion to Disinisfi Amended Bill. 


Filed Xovember 'I'l. 19*29. 


* 


Xow conies the defendant. Lewis Jefferson, by his at¬ 
torney, and moves the court to dismiss the amended Bill 
of Complaint, and as grounds therefor states: 

1. That the amended bill, upon its face, shows that the 
}>laintilV has been guilty of laches, did not bring this suit 
within a reasonable time and has not exiilained his undue 
delav in brinuinn* this suit; 

2. That the amended bill discloses, upon its face, that 
the plaintitT has waited for such a ])eriod of time that an¬ 
other party or parties liave acquired interest in the prop¬ 
erty which is the sulqect matter of this suit: 

2. That the anieiuled bill, u])on its face, shows that this 
defendant could not convey a good title to all of iScpiare 
(;ns; 

S 4. 'That the amended l)ill does not allege that the 

defendant is al)le to convev a u’ood title to anv of the 
property covm'ed by the contract: 

b. 'riial the amended bill does not allege that ])laintiff 
advanced such >uins as he was recpiired to advance in an 
endeavor to ])erfect title to the property mentioned in the 

contract, that is snch nionev as the attornev for the de- 

• • 

fendant rejpiested of him “for the puiqiose of clearing up 
the title to such lots": 

(). d'hat the contract shows that it was entered into on 
the ‘doth (lav of December, 1910. which dav was a le<i’al 
holidav: 

7. That the amended bill does not allege that the plain¬ 
tiff* has tendered to the defendant the amount due for the 
property covered by the said contract; 
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i 

I 

And for other reasons apparent on t|ie face of the 
amended bill. i 

F. W. I^TLL, Jr., 
Attoruejf fhr Defendant. 

\ 

X of ice of Hearing. | 

i 

-Mr. Alfred 1). Smith, | 

Miss Kate P. Johnson, | 

Attornevs for Plaintiff: 1 

* I 

I 

1 

Please take notice that the above entitled'motion will be 
calendared for hearing- on Friday Xovembjer 29, 1929, at 
10:00 o'clock A. M. ! 

F. W. n|LL, Jr., 
Afforneg fo^' Defendant. 
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Memorandum Opinion. 
Filed Deceinber 2, 1929. 


* 


The motion to dismiss the amended bill niijist be granted, 
'file action is one to com])el s])ecilic ])erforinjance of a con¬ 
tract set forth and made a ])art of the l)ill. By the contract, 
the defendant agreed to sell to the ])laintitV ‘[all of the lots 
in said s<iuare, to which the said party of tlie second part 
may obtain a decree of the D. C. Supreme Foprt by adverse 
I)ossession", etc. It is alleged in the bill thht the defend¬ 
ant has not instituted the necessary proceedings or taken 
any action whatever looking to the clearin<^- of the title. 
Under such circumstances, a bill for specificj performance 
will not lie. For this reason, if for no otherj the bill must 
be dismissed. j 

ALFRED A. WHEAT, 

Justice. 

November oO, 1929. | 

j 

Order Dismissing Amended Bill of Conpplaint, 

j 

Filed December 4, 1929. 
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This cause came oii to he lieard upon tlie amended bill, 
and the motion to dismiss the same, upon consideration 
whereoT, and of tlu* arii'ument of counsel, it is ordered, by 
the court, this 4-" day of l)eceni])er, 192h, tliat said motion 
to dismiss lie, and tin* same hei’ehv is, i>-ranted. 

ALFRKl) A. WHEAT. 

Appeal noted. 

12/4 29. 

ALFRED D. SMITH, 

All If. for Plaint iff. 

A. A. W., J. S. C. 

10 M cnunanfl am. 


])ecem])er 27, 11>29.—FiKhuiakinu- on ai)peal, $100, ap¬ 
proved and tiled. 


Desir/iiafio)! o/ Parord. 
Filed January S, lO.'lO. 


Now coni(*s Henry AV. (’attell, the appellant in the above- 
entitled cause, and desiiiiiates tlie parts of record which he 
desires to have included in llie transcript, said parts being 
sullicieiit for determination of the <iuestion raised on ap¬ 
peal, namely: 

1. Amended hill of com])laint. 

2. Motion to dismiss Amended Bill. 

3. ^Memorandum Opinion. 

4. Order dismissing Amended Bill, together with copy of 
this Designation. 

ALFRED D. SMITH, 

KATE P. JOHNSON, 
Atfornetjs for Plaintiff. 

Januarv 7, 1930. 


Assipnnieni of Error. 
Filed March 10, 1930. 
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The Court erred in ^Tanting the motion j to dismiss the 
amended bill of complaint on the grounds sot forth in said 
motion. i 

KATP] P. JOHNSON, 
ALFRED D. 

Attorneys 'for Plaintiff, 

I 

11 Supreme Court of the District of Columbia. 

i 

United States of America, j 

District of Colionbia, ss: | 


I, Frank E. Cunningham, Clerk of tlio Su}ireme Court of 
the District of Columbia, hereby certify the fpregoing pages 
numbered from 1 to 10, both inclusive, to jbe a true and 
correct transcript of the record, according tb directions of 
counsel herein tiled, coi)y of which is made part of this 
transcript, in cause No. r)()348 in E(iuity, whe^'ein Henry W. 
Cattell is Plaintiff and Lewis Jefferson is |Defendant, as 
the same remains upon the tiles and of record in said Court. 
In testimonv whereof I hereunto subscribe! mv name and 

. I . . 

affix the seal of said Court, at the (fity of AVashington, in 
said District, this 10th day of ^larch, 1*930. I 


[Seal Supreme Court of the District of (['olumbia.] 

FRANK E. CUNNInIjHAM, 

I Clerk. 

\ 

! 

p]ndorsed on cover: District of Columbia Supreme Court. 
No. 5162. Henry \V. Cattell, appellant, vs. Lqwis Jefferson. 
Court of Appeals. District of Columbia. Ffiled Mar. 10, 
1930. Henry AV. Hodges, Clerk. ! 
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In The 


(!Ioiart of ^Appeals, district of Coltmtbta. 

April Term, 1930 | 

i 

No. 5162. 

_ i 

HENRY W. CATTELL, Appellant, i 

vs. I 

LEWIS JEFFERSON, Appellee. | 

_ I 

i 

1 

BRIEF OF HENRY W. CATTELL, APPELANT 


Statement of Facts | 

A bill of complaint in this case was filed the 19th 
day of November, 1929, by the plaintiff to eiiforce a 
contract for the conveyance of all of the llots in 
Square 608, title to which was vested in the dei^endant, 
subject to certain defects, and in pursuance! of the 
terms of said contract the plaintiff in this catise had 
made payment of the sum of $1,000.00 to the said de¬ 
fendant, $500.00 of which was to be used to pay off 
certain liens against said property, and $500.00 to be 
used in legal proceedings to quiet title to sdid lots. 
Plaintiff and defendant had been having business deal¬ 
ings with each other for many years. I 

That thereafter the said plaintiff and defendant 
went along their respective ways, the plaintiff being 
lead to believe bv the defendant he had taken the 
necessary action to clear the title. It was nbt until 
shortly prior to the filing of this suit that the jilaintiff 

1 I 


o 


learned that the defendant had mislead the plaintiff 
and was attempting to sell this same property to other 
parties and thereby deprive this plaintiff of the prop¬ 
erty in question, and at the same time keep the 
$1,000.00 which had been paid. 

Thereupon: on the aforementioned date the plaintiff 
filed this suit. Plaintiff's amended bill of complaint 
asks for specific performance of said contract, to 
w’hich amended bill of complaint the said defendant 
filed his motion to dismiss. Record page 6, setting 
forth all the grounds for dismissal. Thereupon on the 
2nd day of December, 1929, the trial justice handed 
dow’n a memorandum opinion dismissing said bill; 
that an order dismissing said amended bill of com¬ 
plaint w’as filed December 4, 1929, and from said or¬ 
der appeal was noted in open court. 

Argument 

It is the contention of defendant, that the bill should 
be dismissed for laches, that the bill should be dis¬ 
missed because the defendant could not convey good 
title to all of Square 608, and that the plaintiff did not 
comply with the contract so far as he was concerned, 
and did not tender to the defendant the balance due 
on said property. 

It is the thought of the plaintiff that the contentions 
of the defendant are not valid. 

In the first place the plaintiff is not guilty of laches, 
for the reason that he w’as depending upon the de¬ 
fendant, in whom plaintiff had confidence, to comply 
with the terms of his contract, and to clear the title 
to said property, and plaintiff certainly could not be 
guilty of laches. The position of the defendant in 
this case appears to be that the defendant having 
failed and refused to carrv out the terms of said con- 
tract after having been given the necessarv monev 
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with which to proceed with his part of the pontract, 
he can come in now and claim by reason of his failure 
and refusal that the plaintiff must of necessity lose 
his rights because of alleged laches. 

“Complainants in an equity suit chnnot be 
chargeable with laches resulting fromj the de- 
fandant’s acts as, when their delay in fringing 
a suit for specific performance was caused by 
failure of the defendants to make partitioln among 
themselves as provided in the agreement to be 
enforced.^’ Gunton v. Carroll, 101 U. S.|426. 

Certainly in view of that decision, it being a part 
of the duty of defendant to perfect his titlq to said 
property, the defendant cannot claim the benefits of 
laches where he himself has breached the ^ontract. 
Likewise, having partially disabled himself from com¬ 
plying with the terms of said contract, he 4ertainly 
cannot be heard to plead laches as a defense.! Town¬ 
send V. Vanderwerker, 160 U. S. 171. | 

If it should be contended that the title muslj be per¬ 
fected at the time of entering into the contract, this 
theory has been successfully exploded in the fallowing 


cases: 


Hephurn v. Dunlop, 1st Wheat, 179. 

Day V. Mountain, 137 Fed. 756. I 

Blanton v. Ky, Distilleries, etc., Co., ]i20 Fed. 
318. 

I 

Maryland Construction Co. v. Kuper, ^)0 Md. 

529. I 

Diesel v. Jordan, 104 Mass. 407. ! 


The Court erred in dismissing said bill because the 
law settled in this jurisdiction is that upon |the de¬ 
livery and execution of an agreement to sell land, the 
purchaser acquires an equitable title to the land de- 
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scribed in said contract of purchase and his rights can 
and will be enforced by bill for specific performance. 

“With the execution and delivery of an agree¬ 
ment to sell land, an equitable title to it passes to 
the intending purchaser, and thereafter the in¬ 
tending vendor holds the property as trustee for 
him.” Leaman v. Jones, 33 App. 1). C. 7; Grlffilli 
V. Steu'cirt, 31 App. D. C. 29. 

Certainlv in view of that condition of the law, an 

«r ' 

attempted defense that other parties have acquired 
an interest in said property does not absolve this de¬ 
fendant from his duty to convey said property. 

“It has been held that w’hen a party has given 
his obligation for the conveyance of land, he can¬ 
not set up an executory contract in which he w’as 
the obligor, and w’hich he has never executed, as 
a ground for refusing a specific performance.” 
Oldham v. Farris, 3d A. K. Marsh (Ky.) 405. 

It appears i from the motion to dismiss showm on 
page 6 of the, record, that the apparent and only real 
defense of this defendant is his own failure to comply 
with the terms of said contract. It is the contention 
of the plaintiff in this cause that the law is well settled 
on that point, and that that is no defense, and does 
not absolve this defendant in any sense of the word, 
but places on him the duty to comply with the terms 
of said contract. 

“The defendant cannot, however, come into a 
court of equity and justify his own fault by as¬ 
suming tp himself a right that belongs exclusively 
to the plaintiff. * * * One party cannot make his 
negligencp the basis of defeating the other party. 
When one party has been negligent in performing 
his part of an agreement, he is estopped from 


0 


• 

coming into a court of equity and basing! his de¬ 
fense on contingencies which might haVe pre¬ 
vented the other party from keeping his agree¬ 
ment had he been called upon so to do.” Grvffiih 
V. Stewart, supra. 

“When a specific thing is to be done I by one 
party as a consideration of a thing to be ^one by 
the other, it is undeniably the rule tljiat the 
covenants are mutual and are dependent!if they 
are to be performed at the same time; arid if by 
the terms and nature of the contract one is first 
to be performed as the condition of the | obliga¬ 
tion of the other, that which is first to be per¬ 
formed must be done or tendered before that 
party can sustain a suit against the other, i There 
is no doubt that in this class of contracts, if a day 
is fixed for performance, the party whose |duty it 
is to perform or tender performance first must 
do it on that day, or show his readiness a^d will¬ 
ingness to do it, or he cannot recover f<^r non¬ 
performance.” Phillips S C. Construction\w. Sey¬ 
mour 91 U. S. 646-650. Grice v. Jones, 33 App. 
D. C. 278-282. 

i 

‘The obligation rested upon the defendant first 
to perform his part of the agreement, and the con¬ 
sideration for such performance might be delayed 
by complainant for a period of twenty days|. It is 
clear that defendant could not have enforc^ spe¬ 
cific performance, except by execution of the deed 
on the 5th of August, the date of the admission of 
the will of George Grice to probate, and the| tender 
of such conveyance twenty days thereafter to com¬ 
plainant. But what were the rights of complainant 
upon default of the defendant? He was not required 
to tender performance of an obligation not yet due 
under the contract. But he had the right to demand 
performance by the defendant to the extent! of the 


1 


i 
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execution of the deed, and, upon defendant's refusal, 
his right of action at once accrued.” Grice v. Jones, 
33 App. D. C. 283. 

It would appear from these decisions and the law as 
it applies to this jurisdiction, that the trial court com¬ 
mitted error in granting said motion to dismiss. 
Therefore, the plaintiff asks that the said action of 
the trial court be reversed. 


Kate P. Johnson, 
Alfred D. Smith, 
Attorneys for Appellant, 
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IN THE 


Court of Btsitnct of Columbia 

April Term, 1930. ! 


Xo. 5162. 


Henry W. Cattell, Appellant\ 

i 

vs. ! 

I 

Lewis Jefferson, Appellee, i 


BRIEF ON BEHALF OF APPELLEE. 


MOTION TO DISMISS. 

I 

Appellee moves that this appeal be dismissed upon 
the ground that the appellant’s assignment of errors 
does not comply with section 9 of Rule |V of this 
Court in that the errors are not separately and spe- 

cificallv stated and that the statement ofi errors is 

* 

too general. ! 

^ I 

ARGUMENT UPON MOTION TO DISMISS. 

I 

Appellant’s assignment of errors is mok general 
and is: I 



o 


The Court erred in granting the motion to dismiss 
the amended bill of complaint on the grounds set 
forth in said motion (K. 9). 

It is conceded that in the case of Xoble v. Crane, 
39 Apj). I). C^ :252, this C'ourt held that an assign¬ 
ment of error very similar to a})pellant's was suf¬ 
ficient. There the demurrer was to appellant’s bill 
of review. This Court commented, ]). 253: 


“The bill i)resents but one issue, substantially, 
and the ground upon which the demurrer was 
sustained does not a])pear.’' 


It is respectfully submitted that no such simple 
issue is raised by the instant motion to dismiss, and 
that upon the reason and logic of the cases herein¬ 
after referred , to, the assignment in this case does 
not comply with the rules of this Court. 

This Court, in the case of District of Columbia v. 


Robinson, 14 App. D. C. 512, had occasion to consider 
assignments of eri-or which wore general in form, 
and at p. 540, stated: 


“They are all general in form, like this, for 
example: ‘The court erred in refusing to grant 
defendant’s third prayer as asked, and giving 
it to the jury as modified.’ The rules of the 
court require them ‘to be separately and speci¬ 
fically stated.’ Rule VIII, Sec. 3, clause (2). 
‘Errors not assigned according to the rule of 
the^ court will be disregarded, though the court, 
at its option, may notice and pass upon a plain 
error not assigned.' Id., sec. 5.” 

The rules of this court have been amended since 
the foregoing decision and the provisions of the old 
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Knlo VTTT, Soc. 3, danse (2) are now fouiid in Rule 
V, See. 9. | 

111 tlie ease of Hartman v. Ruby, 16 Aipp. D. 0. 
45, the lower court overruled defendant’s I motion in 

I 

arrest of judirment, and this aetion was! made the 
2 :roun(l of four assiirnments of error. This Court 
eoiisider(‘(l these assi^imeiits of error, a|hd stated, 
p. 59: I 

“ * * but the tiftli is a duplication of the 

first, and )ieifJier (me can be C 07 iside}'ed by us^ 
since it is merely ‘for errors and cj^f^cts ap¬ 
parent upon the face of the record.’ This is too 
general.” (Italics su])plied.) I 


In the case of Clerk’s Investment Co. |v. Sydnor, 
19 App. I). C. S9, the 5th assignment wajs ”That it 
was error to pass any decree in favor of the com¬ 
plainant in the cause.” This (’ourt in passing upon 
this assignment, stated ]). 95, I 

i 

“'i'he tittli assignment, as we have | repeatedly 
lield, is to general for the cognizance of this 
court.” I 


This* Court again coiiftidered the rule in question 
in the case of Chapman v. Capital Traction Co., 37 
App. D. C., 479. Tlie assignment there Sunder con¬ 
sideration stated, in effect, that the court erred in 
refusing each of several instructions. This Court 
stated, p. 487: 


I 

“Rule 8 of this court, promulgated ^t the time 
of its organization in the year 1893, requires 
that the errors assigned shall be separately and 
specifically stated. The manner of stating the 
error is in violation of this rule, the necessitv 
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of compliance with which has often been de¬ 
clared. ’ ’ 

This C’oiirl in the foregoiiii^ cases has held: 

1. That an assignment, stating the court erred in 
refusing to grant a s])ecilic jirayer, is bad. 

2. That an assignment, “for errors and defects ap¬ 
parent upon the face of the record’’ is bad. 

3. That an assignment, “That it was error to pass 
any decree in favor of the comjilainant in the cause,” 
is bad. 

A necessary corollary to the foregoing rulings, is 
that appellant's assignment that “The Court erred 
in granting the motion to dismiss the amended bill 
of complaint on the grounds set forth in said mo¬ 
tion,” is likewise bad and that ap])ellee’s motion to 
dismiss this ap])eal should be granted. 

STATEMENT OF THE CASE. 

It is desiredOo amplify the appellant’s Statement 
of Facts. 

Tills is an appeal from a judgment of The Supreme 
C’ourt of the District of Columbia sustaining the 
motion of the a])pellee to dismiss the amended bill 
of complaint, (H. 8). 

The appellant, hereinafter referred to as the plain¬ 
tiff, by his amended bill of com])laint filed November 
19, 1929, sought to have the appellee, hereinafter 
referred to as the defendant, directed to specifically 
perform the terms of a contract for the sale of real 
estate and to be required to convey to the plaintiff 
the real estate described in the bill of complaint, 
(R. 4). 

Attached to the bill of complaint, as Exhibit A, 


I 

i 


there was a copy of the contract for the purchase of 
the said real estate, (R. 4). This contract is dated 
December 25, 1915 and recites, in brief,! that the 
defendant claims to own certain land by adyerse pos¬ 
session, that the plaintiff desires to puiichase the 
same, that the plaintiff agrees to and idoes pay 
$500.00 to be used to purchase judgment |iens upon 
the real estate, that the defendant agrees !to sell to 
the ])laintiff all of the said property to which he 
may obtain a decree by adverse possession, that the 
plaintiff agrees to furnish all money that may be 
required by the defendant for the purposd of clear¬ 
ing up the title to the pro])erty; that should the de¬ 
fendant fail to establish title to any of jsaid lots, 
then such lots shall be excluded from the| proposed 
sale, (R. 4, 5). | 

The defendant filed a motion to dismiss jhe bill of 
com])laint, (R. 6), which was sustained, (R.|7, 8), and 
the plaintiff apy)ealed, (R. 8). I 

The question is, was the motion to disnjiiss prop¬ 
erly sustained? ! 

The grounds of the motion, in brief, are tjiat: 

1. The ])laintiff has been guilty of laches j 

2. The plaintiff has waited for such a period that 
other parties have ac(piired an interest in |the prop¬ 
erty which is the subject matter of this suit!; 

o. The bill shows that defendant could npt convey 
a good title to the property; j 

4. The bill does not allege that defendant is able 
to convey a good title to any of the property; 

5. The bill does not allege that the pli^intiff ad¬ 

vanced such sums of money as he was required to 
advance in an endeavor to perfect title to jthe prop¬ 
erty in question; | 
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6. The contract was entered into on December 25, 
1915, which was a leiLral holiday; 

7. The hill does not alleire that the plaintiff has 

tendered to the defendant the amount due for the 

1 

property covered by the contract, (H. 6). 

ARGUMENT. 

Tlip plai)}fiff Is fjullfi/ of laojirs a}irl Jms faiJrrl fo 
make fenrler to the rJefeiirlanf. 

The plaintiff, in liis brief, ari>’ues that he has not 
been u'uiltv of anv undue delav. that be was waitinc: 
for the defendant to ])erfect title to the propei'ty, 
that the delav is cliai’i^eable to tin' defendant and 
not to him, and in effect arirues that so lonir as there 
remains somethinir to be done on the ])art of tlm 
seller, the ])urchaser is ])ermitted to wait for 14 
years without yven offer ins: to ])erform the obliga¬ 
tions assunuMl bv him, and if bv that time there 

• « 

has been an increase in the value of the property, 
he may then go iiito Uourt and compel the seller 
to convey the pro])erty in question. To sup])ort this 
^^osition, the plaintiff cites the case of Gnnton v. 
Carroll. 101 U. S. 426. The facts were that the Bank 
of 'Washington b^aned substantial sums of monev to 
Daniel Carroll and as the loans wei*e not repaid, 
the bank sued and obtained judgments. It was there¬ 
after agreed that Carroll, in li(|uidation of the judg¬ 
ments, would assign to the bank certain assets and 
would convey certain ])roperty in which he had an 
undivided interest as soon as he could ])rocure a 
partition with the other owners. This suit was 
brought to compel the specific performance of this 
contract on the part of Carroll’s estate. No parti- 
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1 

j 

i 

I 

I 

I 

i 

I 

i 


tion was made bv Carroll in his life time and several 

% 

years expired before his devisees effected! such par¬ 
tition. To the bill of complaint the devisees de¬ 
murred, the main ground of the demurrer; being the 
lapse of time since the cause of action acetued, Stat¬ 
ute of Limitations and laches. The Court jpoints out 
that no bill for specific performance could have been 
brought until the partition, which the agreement 
required Carroll to make, was made, and if is. stated 
p. 429, I 

^‘The delay in making this partition was the 
delay of Carroll and of his devisees I after his 
death. For this the plaintiffs were in rio manner 
chargeable with laches and should receive no 
detriment.” I 

The Court pointed out that, in effect, the| purchase 

I 

money was in the hands of the vendor, that the pur¬ 
chaser had fullv performed, in everv dietail, his 
duties under the contract and nothing farther re¬ 
mained to be done except the conveyance of ithe prop- 
ertv bv the seller. In the instant case there is no 

* • I 

allegation that the plaintiff has performed! his part 
of the contract, no allegation that he has I paid the 
defendant for the ])roperty, and no allegation that he 
has tendered to the plaintiff the purchase j price of 
the property. It is clear that these facts hre mate¬ 
rially different from those in the case relied upon 
by the plaintiff. I 

Plaintiff also cites the case of Townsend vs. 

i 

V'anderwerker, 160 U. S. 426. This case not in 
j)oint, there the plaintiff and one Julia R1 Marvin 
agreed to each contribute one-half of the (*ost of a 
house; title to be taken in the name of Mrs^ Marvin 

i 

I 

1 

I 

i 

■ I 

i 

I 

I 

! 

i 

i 
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and she agreed to convey to the plaintiff a one-half 
interest in the land; the plaintiff paid his part of the 
purchase price and fully performed his part of the 
contract; Mrs. Marvin died and suit was brought 
against her heirs to compel the sale of the property 
and a division of the proceeds. The court com¬ 
mented that the plaintiff had fully performed his 
contract and with respect to the defense of laches, 
stated, p. 186: 

“In this case we think the delav is fullv ex- 
plained/’ 

In order that the plaintiff may be entitled to a 
decree for specific performance he must show that 
he has made a tender in strict compliance with the 
terms of the contract and that he proceeded promptly 
to enforce his right by instituting suit. This Court, 
in the case of Barbour vs. Hickey, 2 App. D. C. 207, 
passed upon these questions. There the contract was 
dated 1888 and suit was filed in 1890; the purchaser 
was to pay $2,500 in cash and to give notes for $3,000 
secured by a deed of trust; within the time provided 
for settlement the plaintiff did tender a certified 
check for $5,400 (he having ])aid a deposit of $100), 
and the vendor refused to coiivey. The Court stated, 
p, 212: 

212. “In this case, the bill was not filed until 
after the lapse of more than two years from 
the time the defendant Hickev refused to receive 
the monev and execute the deed. This was un- 
due delay”. 

# * “Apart, however, from the objection 

of delay in making the application, there was 
not proper tender of performance of the con- 
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tract on the part of the plaintiff, such as was 
required by the terms of the contract itself. The 
tender of the whole amount of the i purchase 
money within twenty days was not ivhat was 
contemplated by the contract. By the terms 
of the contract, the defendant Hickey was en¬ 
titled to receiye in cash $2500.00 of I the pur¬ 
chase money, and balance in three not^s, at one, 
two and three years, to bear interest at the rate 
of six per cent. This investment of ^ portion 
of the purchase money may haye be^n a very 
material consideration with the jdefendant 
Hickey, inducing him to enter into th^ contract 
of sale. Clearly, the plaintiff had nq right to 
require the defendant to forego his right to re¬ 
ceive the notes, according to the terrps of the 
agreement.— — —Before the plaintiff could 
rightfully demand performance on thq part of 
the defendant, he should have tendered strict 
performance on his own part.” I 

j 

In the instant case there has been no teiider what¬ 
soever, and certainly after the elapse ofj 15 years 
it is now too late to make a tender upon wliich a suit 
for s})ecilic })erformaiice may be based. | 

Section 341 of our Code provides that I no action 
shall be brought for the recovery on anv iinstrument 
under seal after twelve years. By analogy, the 
doctrine of laches has been construed in jEquity to 
constitute a defense to stale claims. Thi^s doctrine 
has been stated in the following cases: Hammond v. 
Hopkins, 143 U. S. 224; Abraham v. Or^way, 158 

U. S. 416; Mayer y. Gaddis, 2 App. D. C. l20; Levis 

V. Kengla, 8 App. D. C. 230; Bacon v. l^ives, 106 
U. S. 99; and Baker v. Cummings, 169 U.| S. 189. 

It is submitted that the plaintiif has bgen guilty 
of laches and did fail to make a proper I tender to 


I 


I 


i 

i 
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the clefendant, and that upon either point the motion 
to dismiss was properly granted. 


DEFENDANT'S TITLE IS DEFEC’TIVE, HE CAN¬ 
NOT (X)NVEV A GOOD TITLE, AND EQUITY 
WILL NOT COMPEL HIM TO DO THAT 
WHICH HE (L\NNOT DO. 


Title to the property in question was defective 
(K. ‘2, par. 4, R. .‘I), and still is defective and it is 
alleged that the defendant has refused and still 
refuses to perfect the title to said property, and 
the contract provides that all of the property to 
which title may he ])erfected is to be conveyed (R. 
o), and should title to any of the property not be 
perfected, tlien such lots are to be excluded from 
the proposed sale (K. 5). 

On ])age M,, of plaintitT's brief he argues that it 
is not necessary that title be perfected at the time. 


tJic contract is entered into and cites several cases 


tu support this ])roposition. The defendant does not 
take issue with this. His position is that the title 
must be good at the time suit is tiled, for the 
Equity Court cannot and will not order a person 
to convey that which it is legally impossible for 
him to convey. The Supreme Court of the United 
States in the case of Hepburn v. Auld, 5 Cranch 262, 
in an o])inion by Chief Justice Marshall so held. 
The Court stated: 


“Under these circumstances, it is the opinion 
of the majority of the court that this case 
ought to I be governed by those general prin¬ 
ciples which regulate the conduct of a court of 
chancery in decreeing a specific performance, 
if the defect of title which existed at the time 
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! 
i 

I 
1 

j 

of the contract, he cured before the \ decree/^ 
(Italics supplied.) | 

The Court then reviews the chain of title, con¬ 
cludes that it is defective, and states: I 

I 

i 

“This, therefore, is thought by a maijority of 
the court to be a case not proper for k specific 
performance; and the bill is to be didmissed.” 

It is respectfuly submitted that the trial jourt did 
not commit error in entering the decree frcim which 
this appeal is taken and that the judgment jappealed 
from should be affirmed. I 


James S. Easby-Smith, 
Francis W. Hill, Jr., 

Attorneys for Appellee. 
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